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Abstract
European Union (EU) anti-discrimination law has developed under a mostly formal,
procedural Aristotelian approach to equality, driven by seminal European case law and
incorporated into a body of EU non-discrimination directives. The academic literature
has criticized this approach as formalistic and static (Formal equality, non-discrimination
and European Union (EU) law section). Against this backdrop, this article explores how
the Court of Justice of the EU (CJEU) embraces substantive equality dimensions of non-
discrimination. It documents standout cases supporting substantive equality in direct and
indirect discrimination (Direct discrimination is less formal than meets the eye and
Indirect discrimination is substantive at heart sections). It explores how the CJEU has
promoted substantive equality in cases of non-discriminatory differential treatment
(Compulsory differential treatment makes formal equality substantive section) and
through positive action or discrimination (Positive action can become substantive pos-
itive discrimination section). It unearths a wider scope for substantive positive dis-
crimination when constructed as a limitation of, rather than an exception to, formal
equality (Substantive positive discrimination can limit formal equality section). It frames
the evolution towards substantive equality in the broader fundamental rights context
that has become the EU law context, as applied in seminal CJEU cases (Formal anti-
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discrimination supports and reflects overall substantive equality section). It shows
how formal EU equality law has always supported substantive equality and has
gradually been mobilized to further substantive equality aims, redefining piecemeal
the overarching purpose of EU equality law in the process while increasing concerns
of transparency and legitimacy (Conclusion: pragmatism, discretion and legitimacy
section).

Keywords
Non-discrimination law, EU law, substantive and formal equality, Court of Justice,
positive action, gender, age, disability, religion

Formal equality, non-discrimination and
European Union (EU) law

Equality and non-discrimination are complex notions rooted in philosophical, political

and constitutional traditions. In modern times, European countries have pursued equality

and non-discrimination beyond rule of law principles of citizenship and ‘equality before

the law’. The welfare state can be seen as a societal model to promote effective socio-

economic equality of opportunity through entitlements that reduce chance and increase

merit. Non-discrimination law is used to extend the vertical principle of equality, rooted

in rule of law and constitutional neutrality principles, either beyond the state per se or in

horizontal relationships between private parties.

In its horizontal dimension, non-discrimination restricts the scope of freedom for

private actors. In its vertical dimension, it limits or directs the course of political or

collective action. Against this sensitive backdrop arises the fundamental question what

‘equality’ or ‘non-discrimination’ actually means. With a large degree of simplification,

two models of equality and its legal protection can be discerned. The ‘formal’, ‘liberal’

or ‘symmetrical’ approach is based on ‘individual justice’ and ‘the merit principle’. This

model focuses on equality for individuals, formal neutrality and procedural justice. The

‘substantive’, ‘asymmetrical’ or ‘group justice’ approach focuses on group characteris-

tics and (dis)advantages, group impact, actual results, material equality and desired

outcomes. Somewhere in between those two poles lies the middle ground of ‘equality

of opportunities’, which combines elements of both and which itself can be stretched

towards either the formal or the substantive end (see De Vos, 2007, and the references

there; Roemer, 1998).

Formal equality essentially means that likes should be treated alike, period. It empha-

sizes neutrality expressed through equal treatment of comparable situations or differen-

tial treatment of incomparable situations. It requires comparison with a comparator to

establish discrimination, it is essentially passive and static vis-à-vis the context of the

comparison, it does not assure any particular outcome and it disregards the collective

dimensions of individual inequality such as group membership, structural inequality or

societal realities. In short, formal equality does not address the critical question of ‘equal

to whom?’ This is where substantive equality comes in.
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Substantive equality looks at context to achieve outcomes that are considered desir-

able. It moves beyond or away from individual merit-based comparison to account for

the broader context that affects personal merit; it is dynamic in its ambition to influence

that context and improve desired outcomes, internalizing various collective or societal

dimensions along the way. Depending on its angle or agenda, substantive equality and

non-discrimination aim to redress existing or historical disadvantages; to address stigma,

stereotyping, prejudice or violence; to enhance voice and participation or to accommo-

date differences and achieve structural societal change (Fredman, 2016).

The EU’s equality and non-discrimination law cannot be placed entirely into any

particular camp. This is due to the varying role of equality in different areas of EU law,

to the expansion of equality and non-discrimination principles through the historical

evolution of EU treaties and to its gradual development through case law. Indeed, the

story of equality and non-discrimination law in the EU is essentially one of step-by-

step organic development via an ever expanding array of case law, treaty changes and

secondary EU legislation without an overarching conceptual framework, resulting in a

layered system of equality law (Ellis and Watson, 2012; compare McCrudden, 2003,

pp. 3–6; Tobler, 2013).

This variety notwithstanding, the Court of Justice of the EU (CJEU) for over 50 years

has consistently defined discrimination as the ‘application of different rules to compa-

rable situations or the application of the same rule to different situations’.1 This defini-

tion manifests a formal, procedural Aristotelian approach to equality (compare Burri,

2015; De Vos, 2007; Tobler, 2014). The first tenet of the definition promotes formally

equal treatment in comparable situations, irrespective of outcome. From that perspective,

the primary emphasis of EU equality law lies clearly on formal equality (Tobler, 2005,

pp. 26–28; Wentholt, 1999, pp. 53–55). The second tenet of the definition questions

formally equal rules for different situations. While it does integrate a substantive assess-

ment of difference in its assessment of comparability and implies a need for rule differ-

entiation, it does not consider context and does not prescribe any specific substantive

differential treatment goals.

The formal approach to non-discrimination under EU law arose under the auspices of

the then European Economic Community and it is often tied to that economic DNA.

Formal equality and neutrality indeed fit an overarching goal of free trade and free

movement through an open internal market. Their social dimension of non-

discrimination can be seen as instrumental for the economic purpose of free movement

of people, services, goods and capital. In this regard, non-discrimination primarily serves

economic integration and is therefore naturally nonprescriptive in substance (compare

Haverkort, 2012; Prechal, 2004).

The EU has moved on from its economic origins. Non-discrimination is now recog-

nized as a fundamental right and as a general principle of EU law, not in the least by the

CJEU itself. Prohibitions of discrimination under EU law are now seen as a fundamental

social rights that build European citizenship rights (Bell, 2002; Muir, 2018). This is

testified by EU non-discrimination law expanding well beyond nationality and gender

towards a wide range of protected grounds that do not serve an agenda of economic

market integration. The language of the evolving EU treaties and of the EU Charter of

Fundamental Rights (the Charter) now emphasizes equality per se and embraces
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European human rights law as primary EU law, against the backdrop of increasing

attention to social justice and equal opportunities (Barnard, 2014). The recent European

Pillar of Social Rights strives for equal treatment and opportunities across the board,

through an array of positive duties and entitlements (Bell, 2018).

These important evolutions, however, have not affected the formal general definition

of non-discrimination under EU law. The case law of the CJEU, as well as the statutory

prohibitions of discrimination in various EU directives, continue to define non-

discrimination through a formal lens that derives discrimination from a difference in

treatment in comparable situations. In what has now become a uniform statutory, EU law

definition amidst a gradual proliferation of protected characteristics,

(a) direct discrimination shall be taken to occur where one person is treated less

favourably than another is, has been or would be treated in a comparable situ-

ation on grounds of (the protected characteristic);

(b) indirect discrimination shall be taken to occur where an apparently neutral

provision, criterion or practice would put persons of (the protected characteris-

tic) at a particular disadvantage compared with other persons, unless that pro-

vision, criterion or practice is objectively justified by a legitimate aim and the

means of achieving that aim are appropriate and necessary.2

The concept of non-discrimination as an EU fundamental right thus remains tied to an

understanding of legal equality requiring similar situations to be treated in the same

manner and different situations to be treated differently on the basis of their difference.

To the chagrin of advocates for substantive group justice, EU anti-discrimination law

stays firmly rooted in a formal concept that focuses on individual justice and merit, rather

than on justice between groups or systemic inequalities (see McCrudden, 2019). Indeed,

this is also true, notwithstanding genuine differences in interpretation and implementa-

tion, for non-discrimination as a human right under the European Convention on Human

Rights and in the case law of the European Court of Human Rights (see Tobler, 2014).

Both under EU law and under European human rights law, therefore, formal non-

discrimination has become a fundamental right, coexisting with clearly substantive

fundamental rights and freedoms and supporting their implementation. This suggests

the distinction between form and substance may not be as clear or as binary as is often

assumed. To test and illustrate this hypothesis, this contribution focuses on CJEU case

law that blends substantive dimensions into its existing and overarching formal approach

to non-discrimination.

This contribution does not seek to contribute to the growing body of doctrinal or

theoretical typology and taxonomy of the increasingly complex and layered reality of

equality and non-discrimination provisions that apply within the jurisdictions of EU

member states. Its purpose is to address the traditional distinction between formal and

substantive equality through case law of the CJEU. It seeks to explore how this case law

has evolved in parallel with the legislative and ‘constitutional’ evolution of non-

discrimination and equality under EU law. It assesses the extent to which the Court

pursues substantive equality concerns while interpreting and applying its straightfor-

wardly formal definition of non-discrimination. It classifies as ‘substantive’ case law that
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moves beyond the plain arithmetic of static comparison-based equality by giving con-

sideration to substantive dimensions such as results, impact, purpose, policy, dynamics,

groups or society (compare Fredman, 2016). Like the overall body of EU discrimination

law itself, my analysis is organic and punctual. Throughout, the focus lies entirely on

case law that deals with definitional and conceptual dimensions of EU anti-

discrimination law. I aim to identify and highlight how the CJEU practices a degree

of substantive equality while preaching formal non-discrimination, thereby mixing sub-

stantive goals with formal equality. The second section explores how direct discrimi-

nation, that most rigidly formal core of non-discrimination under EU law, has on

occasion been bent towards substantive aims. The third section revisits the invention,

development and interpretation of indirect discrimination by the CJEU as a substantive

antidote to formal direct discrimination. The fourth section shows how prescriptions of

differential treatment under formal equality are applied with clear substantive aims in the

case law of the Court. The fifth and sixth sections describe the degree to which the CJEU

tolerates or enables substantive positive discrimination, whether as an exception to or as

a limitation of the principle of formal non-discrimination.

My approach is thematic and not chronological. It demonstrates distinct substantive

equality flavours from the earliest epoch of EU non-discrimination law, when the field

was dominated by praetorian case law from the Court of Justice. The seventh section

documents how the CJEU has continued to heed substantive equality aims when apply-

ing formal non-discrimination within the wider and more contemporary context of sub-

stantive human rights under EU law. Overall, the evidence of the case law demonstrates

what can be called a blended ‘substantive formal equality’ approach. The eighth section

concludes by acknowledging ample judicial discretion in its application, leading to

concerns of legitimacy and transparency.

Direct discrimination is less formal than meets the eye

Direct discrimination epitomizes formal equality under EU law. As we have seen, it

depends on one person being treated on grounds of a protected characteristic such as

nationality, gender, sexual orientation, age, religion and racial or ethnic origin in a less

favourable way than another person who is in comparable situation. Without the personal

comparator and without the differential treatment being directly caused by the protected

ground, there is no discrimination. By contrast, in a substantive equality discourse, the

focus would lie on actual outcomes across society or for a given group member in view

of whatever dominant policy concern. The causal nexus between characteristic and

treatment would be less relevant, as would be the reductionist focus on a specifically

protected characteristic and/or the formal comparison with other groups and their mem-

bers. However, this contrast between form and substance has been significantly reduced

by the Court of Justice. Without abandoning formal direct discrimination in principle,

the Court has repeatedly applied it in a way that brings it closer to substantive equality in

practice.

In Feryn, a company director had made public statements to the effect that his under-

taking was looking to recruit fitters for installing sectional doors, but that it could not

employ ‘immigrants’ because its customers were reluctant to give them access to their
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residences. The CJEU had to decide whether the label of direct discrimination on

grounds of ethnic origin applied. Any straightforward formal approach would suggest

it does not. Mere statements from a company director are just that, there is no identifiable

treatment, no victim, let alone an identifiable comparator. Nevertheless, the Court opted

for direct discrimination on the premise that the Race and Ethnic Origin Directive aims

‘to foster conditions for a socially inclusive labour market’. This objective would be hard

to achieve if its scope were to be limited to those cases in which an unsuccessful

candidate for a post, considering himself to be the victim of direct discrimination,

brought legal proceedings against the employer. Hence, public declarations which are

likely to strongly dissuade certain candidates from submitting their candidature and,

accordingly, to hinder their access to the labour market constitute direct discrimination.3

The Court of Justice thus accepts statements as direct discrimination on the assumption

that the prohibition of formal direct discrimination serves substantive societal aims, in

the process reinterpreting formal non-discrimination very substantively indeed.

Feryn is but an extreme example of a wider trend that sees the Court water down the

victim–comparator–causation triangle underpinning formal equality. The required cau-

sal link between treatment and protected characteristic has been extended from discri-

minatory motive to include every direct objective correlation. Hence, in Coleman, the

CJEU could apply direct discrimination on grounds of disability to an employee who was

treated less favourably by reason of the disability of her child, for whom she was the

primary care provider. Even though the employee concerned was not herself disabled,

there is a direct correlation between her treatment and disability in the abstract. This

suffices to establish direct disability discrimination because the General Framework

Directive, in the Court’s opinion, seeks to foster a broad-level playing field as regards

equality in employment and occupation.4 In the same vein, in CHEZ, the Court ruled that

the prohibition of direct racial discrimination also benefits persons who, although not

themselves a member of the race or ethnic group concerned, nevertheless suffer less

favourable treatment on one of those grounds.5 Whether through declaration, association

or perception: when a treatment can be objectively linked to a protected characteristic,

the Court will predictably deduce direct discrimination because of the admitted sub-

stantive aim of formal non-discrimination, watering down formal requirements in the

process (compare McCrudden, 2016). While sticking with formal equality as a principle,

the Court adopts a broad interpretation that serves substantive considerations.

A similar reasoning has allowed the CJEU to extend the reach of a formally protected

characteristic to another characteristic if the latter is intrinsically tied to the former. In

Dekker, the Court had to assess a refusal of employment on account of the financial

consequences of absence from work due to pregnancy. It tersely stated ‘that only women

can be refused employment on grounds of pregnancy and such a refusal therefore con-

stitutes direct discrimination on grounds of sex’.6 The Court equates a refusal of employ-

ment because of the financial consequences of pregnancy with pregnancy itself and

further equates pregnancy with ‘sex’ since only women can get pregnant. In subsequent

cases on maternity leave, the Court has gone one round further, first tying maternity

leave to pregnancy, then pregnancy to sex again, condemning as direct sex discrimina-

tion any unfavourable treatment because of absence on maternity leave.7
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By identifying as direct ‘sex discrimination’ treatments that are tied to characteristics

directly linked with sex, the Court pushes the formal prohibition of discrimination ‘on

grounds of sex’ towards a much more substantive prohibition of gender-related discrim-

ination. The Court has gone on to explore this approach in cases challenging unfavour-

able treatment in relation to intended or actual gender reassignment. As in Dekker, the

intimate nexus with ‘sex’ per se can convince the Court of direct sex discrimination even

if the treatment concerned is not based on the fact that a person is of one or the other sex.

The substantive aims of formal non-discrimination to guarantee equal treatment of men

and women, or to protect freedom and dignity, are invoked to extend its scope well

beyond its formal bearings.8 The Court has not yet fully equated all matters of gender

identity with ‘sex’, but it has clearly moved beyond formal sex discrimination as such

(see Bell, 2012).

Similarly, the CJEU has repeatedly treated requirements of marital status as direct

discrimination on grounds of sexual orientation whenever marriage is only legally pos-

sible between persons of different sexes.9 When marriage is inseparable from sexual

orientation, it becomes equated with sexual orientation for the purpose of non-

discrimination, thereby mobilizing formal equality in the very substantive debate on

marriage equality. In essence, the prohibition of direct discrimination under EU law has

expanded to include treatment that, while not formally differentiating on grounds of a

protected characteristic, is substantively identical because it affects only the protected

group or a subgroup. This enables the CJEU to incorporate evolving standards of social

progress within an otherwise formal approach to non-discrimination (Benoı̂t-Rohmer,

2017).

Dekker, like Feryn, is considered an outlier by accepting a case of direct discrimi-

nation in the absence of any actual comparator. There was no male candidate to compare

Dekker’s treatment with, but the Court nonetheless ruled direct discrimination to be

established simply because the reason for the refusal of employment was clearly estab-

lished. ‘If that reason is to be found in the fact that the person concerned is pregnant, then

the decision is directly linked to the sex of the candidate. In those circumstances the

absence of male candidates cannot affect the answer ( . . . ).’10 It is indeed rare to see the

Court explicitly reject the requirement of a comparator it systematically requires in its

definitions of discrimination. But Dekker can also be read in another way. The com-

parator is required to establish the reality of differential treatment under formal equality.

If and when the reason for a specific treatment is established as being ‘sex’ or ‘directly

linked to sex’, it is also established that the victim would have been treated differently

had it been of a different sex. When the dominant causation is proven to be the protected

characteristic, one does not need to identify an actual comparator because causation

intrinsically guarantees potential differential treatment.

Proof of direct causation thus implies proof of a virtual comparator. Dekker can be

seen to anticipate the contemporary EU law definition of discrimination as one person

who is treated less favourably ‘than another is, has been or would be treated’ (my

italics).11 Proof of dominant causation proves one would have been treated differently,

but for the characteristic. By allowing the comparison to go beyond the real-time actual

comparator to the potential comparator, EU law has significantly moved away from

formal equality towards substantive equality. When treatment ‘because of’ suffices to
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establish discrimination, the victim–comparator–causation triangle collapses on itself.

Causation means comparison, and the outcome is barely distinguishable from substan-

tive equality that shuns comparison for the sake of group protection per se.

Indirect discrimination is substantive at heart

As we have seen, indirect discrimination today is an integral part of the fabric of EU

equality directives, tying discrimination to the discriminatory impact of an otherwise

neutral provision, criterion or practice.12 But under the formal equality approach, dis-

crimination is understood to address treatments based on prohibited characteristics as

such. In the beginning, there was only direct discrimination. Then came the CJEU. In

Sotgiu, workers employed away from their place of residence were entitled to a higher

allowance if they had lived in Germany at the time of their initial employment. The Court

had to ponder nationality discrimination in relation to a residential requirement, which

ostensibly is not a nationality requirement. The Court was moved to look beyond the

formal in a passage which is worth quoting in full:

The rules regarding equality of treatment, ( . . . ) forbid not only overt discrimination by

reason of nationality but also all covert forms of discrimination which, by the application of

other criteria of differentiation, lead in fact to the same result. This interpretation, which is

necessary to ensure the effective working of one of the fundamental principles of the

Community, is explicitly recognized by the fifth recital of the preamble to Regulation No

1612/68 which requires that equality of treatment of workers shall be ensured ‘in fact and in

law’. It may therefore be that criteria such as place of origin or residence of a worker may,

according to circumstances, be tantamount, as regards their practical effect, to discrimina-

tion on the grounds of nationality, such as is prohibited by the Treaty and the Regulation.13

A clearer expression of the substantive goals behind EU non-discrimination law

cannot be found. At the time when non-discrimination was all about formal neutrality

for the benefit of economic free movement, the Court single-handedly introduces a

concept that puts substance over form.

Indirect discrimination rests upon the cardinal assumption that a formally neutral

measure is suspicious when it has substantive disadvantages for a formally protected

group. By acknowledging that formal neutrality can disadvantage a protected group, first

the Court and later the entire statutory construct of EU equality law acknowledge the

importance of structural and group differences in the application of individual formal

equality. When a differential treatment between part-time and full-time work is suspi-

cious because it disproportionately affects women, to name a famous example, indirect

sex discrimination recognizes the differences in career opportunities that partly explain

why women tend to work more part-time than men. When sartorial neutrality at work is

suspicious because it disproportionately affects practicing Muslims who wear the head-

scarf, to name another, indirect religious discrimination expresses the differences in

religious traditions and their conflict with secularism in a multicultural society. Indirect

discrimination goes a long way in providing the formalism of EU non-discrimination law

with a substantive soul.
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The deeply substantive nature of indirect discrimination is further illustrated by its

judicial interpretation. Everything hinges on the ‘disparate impact’ of an apparently

neutral provision, criterion or practice. How strict is disparate impact to be construed

in terms of evidence and threshold? A formal approach would require clear numerical

and statistical parameters in need of careful verification. A substantive approach would

want to leave room for appreciation. After all, one cannot reduce the relevance or

irrelevance of broad societal differences to arbitrary percentages. And indeed, that is

the way the case law has gone. The CJEU has shunned fixed criteria, has occasionally

downplayed or avoided comparability assessments in establishing indirect discrimina-

tion and has allowed national judges ample discretion for motivating their conclusions

with bland impact statements (see Tobler, 2009).

In O’Flynn, the CJEU had to assess whether a payment scheme for funeral costs

violated the prohibition of nationality discrimination by limiting reimbursement to fun-

erals on British soil. The Court stated emphatically that

a provision of national law must be regarded as indirectly discriminatory if it is intrinsically

able to affect migrant workers more than national workers and if there is a consequent risk

that it will place the former at a particular disadvantage.

It is not necessary in this respect to find that the provision in question does in practice

affect a substantially higher proportion of migrant workers. It is sufficient that it is liable

to have such an effect.14 Just as direct discrimination can operate through a mere

potential comparator, indirect discrimination exists when an ‘apparently neutral provi-

sion, criterion or practice would put persons of (the protected characteristic) at a partic-

ular disadvantage’.15 Therefore, EU non-discrimination law can hold parties liable for

sheer societal realities, irrespective of their role in these realities and irrespective of how

the affected group fares within their own organization. Through potential adverse

impact, the substantive purpose of indirect discrimination is pushed to the extreme.

Hence, in Seymour Smith, the CJEU had no difficulties solving the conundrum

whether a 2-year seniority condition to the protection against unfair dismissal constituted

indirect sex discrimination. The parties had dazzled the court with exhortations on

statistical significance, markedly different impact and disproportionate effect. While

stressing the need for ‘considerable’ impact, the Court sided with a statistical comparison

of ‘on the one hand, the respective proportions of men in the workforce able to satisfy the

requirement of two years’ employment under the disputed rule and of those unable to do

so, and, on the other, to compare those proportions as regards women in the work-

force’.16 Workforce data are publicly available and allow to gauge impact on a theore-

tical national level, irrespective of the practical reality on the ground. Indirect

discrimination is deduced from potential impact only, disregarding the actual statistical

reality at the level of the company where the dismissal took place.

In essence, while indirect discrimination formally hinges on a ‘particular disadvan-

tage’ for a protected group, its application by the CJEU has rejected any particular degree

of seriousness of group impact as a criterion. Instead, the Court only requires impact that

is broadly likely to affect particular persons with a protected characteristic, as compared
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to other persons. By avoiding a restrictive disadvantage requirement, the Court deliber-

ately seeks to maximize the substantive aim of indirect discrimination as a concept.17

And it does not end there. Contrary to direct discrimination, the prohibition of indirect

discrimination is an open principle that allows for justification. A defendant will escape

liability if the contested provision, criterion or practice, notwithstanding its disparate

impact, ‘is objectively justified by a legitimate aim and the means of achieving that aim

are appropriate and necessary’. Justification is a two-edged sword. On the one hand, it

allows genuine and legitimate private aims to stand, since the contested treatment is not

overtly discriminatory. On the other hand, it implies that parties run the risk of exposure

to indirect discrimination claims if their organization or practices have actual or potential

indirect discriminatory impact and are not determined by legitimate aims in an effective

and proportionate way.

To the extent that EU law prohibits unjustifiable indirect discrimination, it effectively

demands the avoidance of such discrimination through positive anticipation or accom-

modation of group differences. A limited duty of preventive positive action is therefore

implicit in the prohibition of indirect discrimination (De Vos, 2007; Tobler, 2009).

Indirect discrimination will arise by failing to take due and positive account of relevant

group differences between persons in comparable situations or by failing to ensure that

rights and advantages are open and accessible under conditions that only differentiate on

legitimate grounds. Predictably, the issue of justification has become a bone of conten-

tion, with ample evidence of varying standards and seesawing case law depending on the

protected characteristic, the parties involved and the nature and origin of the contested

measures (see Tobler, 2009). Substantive justification introduces policy and politics

through the backdoor of formal equality. In the recent landmark case of Achbita, the

CJEU even went beyond mere justification to require additional accommodation for a

Muslim woman affected by a workplace headscarf ban the Court had found to be

justifiable.18

This is not to say the Court of Justice has entirely detached indirect discrimination

from any formal equality consideration. Indirect age discrimination is a case in point. In

a number of recent cases, the CJEU has been asked to assess remuneration schemes or

salary scales that rely on employee classifications, against an assumed backdrop of age-

related impact differences across employee groups. In its scrutiny, the Court has been at

pains to require objectively comparable employee groups irrespective of their age dif-

ferences.19 It has tied indirect age discrimination to treatment based on a criterion which

is either inextricably or indirectly linked to the age of employees, rejecting claims based

solely on age-related group differences.20 Group inequality alone does not suffice to

create a presumption of indirect age discrimination in the absence of a criterion that can

itself be directly or indirectly linked to age.

In both instances, the Court adopts a formal stance that steps away from a purely

impact-driven approach to indirect discrimination. By insisting on formal comparison,

the Court refuses to deduce indirect discrimination from substantive group inequality per

se. By insisting the contested criterion or practice must itself be formally linked to the

protected characteristic, the Court refuses to deduce indirect discrimination from sub-

stantive impact per se. This line of reasoning is not without conceptual challenges. There

is a potential Catch22 when indirect discrimination results from the actual or potential
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impact on a protected characteristic, if that impact does not suffice to assume the con-

tested provision, criterion or practice is indeed linked to that characteristic.

Whatever its merits, the case law on age discrimination shows a Court unwilling to

trade a formal construction of substantive indirect discrimination for full blown sub-

stantive equality where indirect discrimination would result from group differences

alone. There is a limit as to how far the CJEU is willing to stretch the substantive aim

of indirect discrimination. However, it cannot be denied that the whole construct of

indirect discrimination has detached EU equality law from a rigid set of protected

characteristics and has pushed it towards a more comprehensively substantive equality

approach, albeit without severing the umbilical cord with formal equality. It has enabled

case law to incorporate structural and societal causes of inequality that underlie the

disparate impact of neutral measures on protected groups. The assumption that EU law

requires individual formal equality only has become largely theoretical when a whole

suite of protected characteristics force everyone and anyone to internalize, avoid and

address risks of theoretical adverse impact across many societally disadvantaged groups.

Compulsory differential treatment makes formal equality
substantive

As we have seen, formal equality under EU law requires both equal treatment and

differential treatment, depending on whether the protected characteristic is considered

to make a person comparable or incomparable vis-à-vis another. In most cases, formal

equality provisions consider people as being equal in regard to the protected character-

istic, resulting in a requirement of formal neutrality. However, when a formal equality

obligation considers people as being unequal because of a protected characteristic, it

results in compulsory differential treatment. Formal equality then becomes barely dis-

tinguishable from substantive equality: it requires substantive differential treatment and

it does so because of an underlying assumption that equal treatment would undermine a

desirable substantive fairness goal. What still sets formal EU equality apart from sub-

stantive equality is that the former relies on explicit provisions to prescribe positive

differential treatment, whereas the latter holds these to be implicit in the very concept of

equality itself. By prescribing positive differential treatment, EU law effectively codifies

the reach of substantive duties under an overarching formal equality concept.

Hence, in the case of disability, the General Framework Directive prescribes both the

traditional equal treatment and a specific obligation of differential treatment as follows:

In order to guarantee compliance with the principle of equal treatment in relation to persons

with disabilities, reasonable accommodation shall be provided. This means that employers

shall take appropriate measures, where needed in a particular case, to enable a person with a

disability to have access to, participate in, or advance in employment, or to provide training

for such a person, unless such measures would impose a disproportionate burden on the

employer. When this burden is, to a sufficient extent, remedied by existing measures as an

element of disability policy in the Member State, it should not be considered dispropor-

tionate. (art. 5)
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The duty of ‘reasonable accommodation’, a staple of disability human rights inter-

nationally, is imposed as part of an equal treatment concept, making the denial of

reasonable accommodation a form of discrimination (Ferri and Lawson, 2016). There

can be little doubt that accommodation duties serve a substantive policy aim. For the

CJEU, they ‘must be understood as referring to the elimination of the various barriers

that hinder the full and effective participation of persons with disabilities in professional

life on an equal basis with other workers’.21 Seeking alignment with the United Nations

(UN) Convention on the Rights of Persons with Disabilities, which the EU itself has

ratified, the Court thus adopts a substantive approach that allows EU non-discrimination

law to be interpreted towards full practical effect, notwithstanding its formal roots.

In the case of gender, EU law has always endorsed specific rights related to preg-

nancy, maternity and parenthood, now rooted in the Pregnant Workers Directive and the

Parental Leave Directive.22 On the surface, these substantive harmonization rights serve

health and safety and the reconciliation of work with family life. In the words of the

CJEU, they serve to protect a woman’s biological condition during and after pregnancy

and the special relationship between a woman and her child after childbirth.23 But their

coexistence with non-discrimination has also brought the CJEU to construct them as

expressions of substantive equality.

For the Court, pregnancy and maternity rights, while seeking to protect vulnerable

women, also implement the principle of equal treatment regarding access to employ-

ment. Equality is then pursued by substantive rights while leaving formal equality

principles intact.24 As the Court states in Hill, substantive protection of women within

family life and in the course of their professional activities is, in the same way as for

men, a natural corollary of the formal equality between men and women.25 Because the

Court sees pregnancy and maternity rights as fostering substantive equality outcomes, it

rejects as discriminatory any unfavourable consequences that would result from them for

the female worker. If a worker suffers in promotion and salary opportunities because she

is or has been on maternity leave, she is the victim of direct sex discrimination.26

The foundational EU directive on gender equality in employment has always stressed

that formal equality does not prejudice ‘provisions concerning the protection of women,

particularly as regards pregnancy and maternity’.27 Once more, formal equal treatment

and substantive differential treatment are treated as two sides of the same coin, both

serving the overarching purpose of non-discrimination. This conceptual symbiosis not-

withstanding, there is a thin line between protective measures to maintain employment

opportunities in the face of pregnancy or maternity and similarly ‘paternalistic’ measures

that effectively reduce employment opportunities.

The CJEU takes pains to distinguish the two. While accepting night work restrictions

for women for biological concerns related to pregnancy or maternity, it rejects them

when the risks to which women are exposed at night are not inherently different from

those to which men are exposed.28 While acknowledging the legitimacy of provisions to

protect pregnant women, it rejects provisions that result in unfavourable treatment in

access to employment or effectively serve the employer’s interest.29 While supporting

leave entitlements that protect the biological condition of women following pregnancy, it

rejects similar provisions that are detached from breastfeeding and instead perpetuate a

traditional distribution of the roles of men and women as regards parental duties.30 This
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case law reveals an implicit tension between differential treatment and equal treatment

that both serve equal opportunity. That tension becomes explicit whenever EU law

construes differential treatment as an exception to, rather than an element of, formal

equality. To this we now turn.

Positive action can become substantive positive discrimination

From its very origin in gender equality, prohibitions of discrimination under EU law

have coexisted with authorizations of measures that address underlying causes of

inequality for the protected group. In the uniform lingo of today’s equal treatment

provisions:

With a view to ensuring full equality in practice, the principle of equal treatment shall not

prevent any Member State from maintaining or adopting specific measures to prevent or

compensate for disadvantages linked to ( . . . ) (the protected characteristic).31

Labelled ‘positive action’, these provisions offer a stark reminder that formal equality

under EU law in no way seeks to block the myriad initiatives that can promote sub-

stantive equality outcomes. EU equality law indeed supports a whole spectrum of diver-

sity policies that are unabashedly substantive in purpose, such as mainstreaming, focus

measures, outreach and accommodation. Diversity and positive action are eminently

compatible with formal equality because they do not result in any formal discrimination

and serve the substantive effectiveness of formal equality overall.

The contentious issue is to what extent positive action can be tolerated when it

operates through positive discrimination that runs afoul of formal equality. Are the

recurring positive action clauses substantive outcome principles that balance the prin-

ciple of formal equality, or instead merely limited exceptions that may or may not

tolerate positive discrimination under certain circumstances? As has been documented

extensively elsewhere, the CJEU in the field of gender has opted for the second inter-

pretation, reinforcing a formal approach to equality and non-discrimination. For the

Court, positive action provisions are ‘specifically and exclusively designed to authorise

measures which, although discriminatory in appearance, are in fact intended to eliminate

or reduce actual instances of inequality which may exist in society’. With some twists

and turns, this position can be summarized as follows (see De Vos, 2007; McCrudden,

2019, and the references there).

The CJEU sees positive sex discrimination as an exception to be narrowly tailored to

its justification (Commission v. France, Abrahamsson, Briheche). Justification operates

through a proportionality test that glosses over minor evolutions in the wording of the

positive action clauses (Abrahamsson, Lommers, Briheche). The concept of ‘proportion-

ality’ traditionally entails three separate tests: legitimacy, effectiveness and proportion-

ality or necessity. The existing case law is centred on legitimacy while stating but only

scratching the surface of the other two criteria.

Legitimacy is accepted where measures resulting in individual positive discrimina-

tion are aimed at remedying a proven imbalance between the gender groups. The CJEU

seems not particularly concerned with the origin of the imbalance, loosely admitting
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positive discrimination in response to the ‘prejudicial effects in employment which arise

from social attitudes, behaviour and structures’ (Kalanke, Marschall). Positive discrim-

ination therefore should not necessarily seek to compensate for past discrimination as

such. The required imbalance should not necessarily have adversely affected the bene-

ficiary of the positive measures.

What level of imbalance is required for positive discrimination to be legitimate has

yet to be decided. The CJEU has dealt with a variety of imbalances without having to

judge their merits. However, it is clear that positive sex discrimination should aim to

eliminate and correct the causes of reduced opportunities of access to employment and

careers for women and to improve their ability to compete on the labour market and

pursue a career on an equal footing (Commission v. France, Griesmar, Lommers,

Alvarez). Moreover, such positive discrimination should objectively serve the stated aim

and rely on objective and transparent criteria (Commission v. France, Abrahamsson,

Griesmar). From that perspective, merely seeking to redress imbalances for the sake of

more diversity cannot pass.

Furthermore, any positive discrimination should, in accordance with the principle of

proportionality, remain within the limits of what is appropriate and necessary to achieve

the aim in view, reconciling the principle of equal treatment as far as possible with the

requirements of the aim thus pursued (Abrahamsson, Lommers, Briheche). The propor-

tionality test can generate crucial substantive discussions about the effectiveness of

positive discrimination, its cost/benefit analysis, its necessity, its reach and extent and

the availability of alternative measures that are not or less discriminatory.

The proof of the pudding is in the eating and the relative dearth of positive discrim-

ination cases has not produced much eating. How positive discrimination could actually

be marshalled to further substantive equality remains essentially a mystery. The CJEU

has rejected measures that, while ostensibly benefiting women, are in fact liable to

perpetuate a traditional distribution of the roles of men and women in the exercise of

parental duties (Alvarez). It has also rejected preferential treatment that is automatic and

unconditional and does not include an objective assessment of all personal circum-

stances, allowing neutrality to prevail if the circumstances so demand (Kalanke,

Marschall, Badeck, Briheche). Hard quotas are therefore in principle suspect and the

CJEU has so far only conditionally admitted soft quotas in a tie-break situation.

To sum up, the CJEU consistently treats substantive positive discrimination as an

exceptional derogation from the principle of formal non-discrimination. This implies, as

the Court has now reiterated in a case of religious discrimination, ‘that derogations

remain within the limits of what is appropriate and necessary in order to achieve the

aim in view and that the principle of equal treatment be reconciled as far as possible with

the requirements of the aim thus pursued’.32 Conceptually, the CJEU has created a

straightjacket for policy makers, companies or organizations wanting to consider posi-

tive discrimination in the EU.

It is perhaps not surprising that the Court’s case law on positive discrimination has

been frozen in time for well over a decade. At the same time, a movement towards

explicit gender quotas in company boards has gained traction in many European coun-

tries without notable litigation or pushback, notwithstanding its potential conflict with

the Court’s doctrine (see De Vos and Culliford, 2014). The European Commission has
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even proposed an EU directive in favour of compulsory board gender balance.33

Although this initiative has become politically stuck, the willingness of the Commission

as the guardian of EU law to embrace quotas is remarkable. In the meantime, EU non-

discrimination law has extended to a plethora of protected traits. Turning away from

gender provides indications of a more flexible approach to positive discrimination.

Substantive positive discrimination can limit formal equality

Under formal equality, not all prohibitions of discrimination are created equal. As EU

equality law has soared above its origins in nationality and gender, it has introduced

protections against discrimination that internalize substantive equality aims as potential

limitations of formal neutrality. Age discrimination is the case in point. The General

Framework Directive not only prohibits age discrimination in employment, it also enu-

merates what it calls ‘justification of differences of treatment on grounds of age’, includ-

ing the following:

Member States may provide that differences of treatment on grounds of age shall not

constitute discrimination, if, within the context of national law, they are objectively and

reasonably justified by a legitimate aim, including legitimate employment policy, labour

market and vocational training objectives, and if the means of achieving that aim are

appropriate and necessary. (art. 6)

The evolution of the European case law on this provision illustrates the growing pains

of a Court of Justice that has been wedded to a formal equality doctrine for decades. In

the seminal case of Mangold, the CJEU faced a German legislation that allowed the use

of fixed-term employment contracts without restrictions for workers as of the age of 52.

Could this straightforward age discrimination qualify as legitimate in view of the quoted

limitation of the prohibition of age discrimination? The law’s admitted purpose was to

promote the vocational integration of unemployed older workers in the German labour

market. The Court recognized the legitimacy of such a public interest objective and

considered the contested age criterion ‘objective and reasonable’ as a matter of course.

However, it was much less forgiving in assessing its proportionality, stating:

In so far as such legislation takes the age of the worker concerned as the only criterion for

the application of a fixed-term contract of employment, when it has not been shown that

fixing an age threshold, as such, regardless of any other consideration linked to the

structure of the labour market in question or the personal situation of the person con-

cerned, is objectively necessary to the attainment of the objective which is the vocational

integration of unemployed older workers, it must be considered to go beyond what is

appropriate and necessary in order to attain the objective pursued. Observance of the

principle of proportionality requires every derogation from an individual right to recon-

cile, so far as is possible, the requirements of the principle of equal treatment with those of

the aim pursued ( . . . ).34

Explicitly referring to its ruling in Lommers, the italicized sentence shows the CJEU

applying the standard it has consistently applied in the aforementioned cases of positive
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sex discrimination. Formal neutrality is the rule. Positive discrimination for the sake of

labour market inclusion is the derogation to be narrowly construed. The General Frame-

work Directive’s justifications of differential treatment on grounds of age are applied as

exceptional positive discrimination under a general rule of formal non-discrimination.

Under Mangold, employment policy can use age thresholds only if the chosen age is a

perfect proxy for its policy aim. When the age limit is overbroad and adversely affects

people whose employment situation differs from that of the target group notwithstanding

their identical age, the age discrimination cannot stand. This is quite a challenge. Labour

market policy for age groups, by its very nature, targets groups over individuals. If its age

criteria have to withstand the specifics of individual situations, they are no longer generic

policy tools. The essence of employment policy is to generalize groups. When group

criteria have to be perfect proxies, they can no longer serve as group criteria and group

policy has to be abandoned for case-by-case assessment. The Court’s emphasis on formal

equality effectively rendered the possibility of age-driven employment policy moot.

Mangold applied strict proportionality while emphasizing broad discretion for Mem-

ber States in their choice of the measures capable of attaining objectives of social and

employment policy.35 This internal inconsistency did not last long. In a string of sub-

sequent cases, the Court has allowed as proportionate measures that impose a compul-

sory retirement age if, in what has now become the standard test for age-driven

employment policy:

( . . . ) it does not appear unreasonable for the authorities of a Member State to take the view

that a measure such as the authorisation of clauses on automatic termination of employment

contracts on the ground that an employee has reached the age at which he is eligible for a

retirement pension, ( . . . ) may be appropriate and necessary in order to achieve legitimate

aims in the context of national employment policy.36

What started as strict scrutiny in Mangold has ended in casual leniency. Proportion-

ality no longer requires that age discrimination be narrowly tailored to its aim. If ‘it does

not appear unreasonable’ and ‘may be appropriate and necessary’, it will stand. In the

process, the CJEU admits a variety of domestic policy aims consistently as legitimate at

face value; respects national traditions in assessing proportionality; balances non-

discrimination with political, economic, social, demographic and/or budgetary consid-

erations; gives collective bargaining outcomes a presumption of legitimacy, and assumes

the labour market effectiveness of age discrimination without verifying its actual impact.

Benign ageism, the infamous ‘lump of labour fallacy’ and age stereotyping now largely

remain unassailable in Luxembourg (see and compare Dewhurst, 2013; Doron et al.,

2018; Liu and O’Cinneide, 2019; Schiek, 2011).

Regardless of the intrinsic merits of the Court’s case law, its approach highlights a

remarkable shift from the formal to the substantive in EU age discrimination law. The

CJEU does not treat the authorization of age-driven employment policy as a derogation

from formal neutrality but as a broad avenue balancing formal non-discrimination with

legitimate age policy aims. Positive age discrimination is not a limited exception to the

rule of formal neutrality, but a countervailing limitation of formal neutrality. The result-

ing combination is a much more substantive approach to age and discrimination, a prime
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example of how contemporary EU non-discrimination law has evolved to combine

formal neutrality with substantive inclusion goals.

The Court’s voluntaristic approach to positive age discrimination is echoed in its

Milkova ruling addressing positive action in relation to disability. As with age, the

General Framework Directive allows for specific disability-based positive action,

declaring:

With regard to disabled persons, the principle of equal treatment shall be without prejudice

to the right of Member States to maintain or adopt provisions on the protection of health and

safety at work or to measures aimed at creating or maintaining provisions or facilities for

safeguarding or promoting their integration into the working environment. (art. 7.2)

For the CJEU, this provision is not to be construed as a narrow exception to the rule of

formal neutrality. Rather, its purpose is to broadly support substantive equality over

formal equality by authorizing measures aimed at eliminating or reducing actual

instances of inequality affecting people with disabilities, which may exist in their social

or professional lives. Moreover, the Court does not qualify such disability-based dis-

tinctions as contrary but instead as integral to the overall purpose of the General

Framework Directive.37 Milkova clearly shows how a substantive understanding of

non-discrimination can allow for a much more generous interpretation of positive action

that is potentially incompatible with formal neutrality. It may well inspire a rethink of the

more formalistic gender case law on positive action, if and when the CJEU gets the

opportunity to do so.

In religious discrimination, EU law has had to go one step further still. Here, the

formal prohibition of religious discrimination coexists with the recognition of freedom

of religion as a fundamental human right.38 As is well known, freedom of religion

extends beyond mere belief itself (forum internum) to include religious behaviour and

expressions (forum externum). Tied to the equally fundamental and substantive right of

freedom of association, there is thus an inherent tension between formal religious neu-

trality and substantive religious freedom. This tension is recognized by the General

Framework Directive. While prohibiting direct and indirect discrimination ‘on the

grounds of religion or belief’, it allows:

on the hand, religion to be used as an occupational requirement ‘( . . . ) in the case of

occupational activities within churches and other public or private organisations the ethos

of which is based on religion or belief, ( . . . ) where, by reason of the nature of these

activities or of the context in which they are carried out, a person’s religion or belief

constitute a genuine, legitimate and justified occupational requirement, having regard to

the organisation’s ethos. ( . . . )’,

and on the other hand, ‘churches and other public or private organisations, the ethos of

which is based on religion or belief, acting in conformity with national constitutions and

laws, to require individuals working for them to act in good faith and with loyalty to the

organisation’s ethos’. (art. 4.2)
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In Egenberger, the CJEU stressed that the quoted Directive strikes a balance between

the right of autonomy of churches and other organisations whose ethos is based on

religion or belief, on the one hand, and, on the other hand, the right of workers ( . . . )

not to be discriminated against on grounds of religion or belief, in situations where those

rights may clash. Consequently, the Court ruled that EU non-discrimination law must,

except in very exceptional cases, refrain from assessing whether the actual ethos of the

church or organization concerned is legitimate.39 The coexistence of religious freedom

with religious non-discrimination forces the latter towards its most generous standard of

justification where religious differentiation becomes the default and religious neutrality

the exception.

To be sure, the CJEU does not favour religious differentiation over formal neutrality.

In the contentious case of Achbita, it conditionally upheld a company rule prohibiting the

visible wearing of any political, philosophical or religious sign in the workplace. The

Court recognized that its impact may constitute indirect religious discrimination and

explicitly recognized the expression of religious beliefs as a fundamental right. How-

ever, it shied away from formulating an adjusted standard of justification that would

deliberately balance formal religious neutrality with substantive religious freedom. For

the Court, the pursuance of neutrality is a legitimate aim as a matter of principle, an

expression of the freedom to conduct a business as recognized by the Charter. Whether a

particular policy of neutrality can be justified as indirect religious discrimination

depends on it being appropriate for its purpose and genuinely pursued in a consistent

and systematic manner without direct religious differentiation.40 The protection of reli-

gion as a fundamental right does not make neutrality illegitimate or suspect, nor does

justification depend on anything but traditional proportionality.

Achbita shows the CJEU’s penchant towards formal neutrality in the absence of a

specific provision that enables religious differentiation. Nonetheless, the ruling does

contain seeds of a substantive religious accommodation. The Court emphasizes that a

neutrality policy adversely affecting religious expression must be limited ‘to what is

strictly necessary’, in this case to workers who interact with customers. By stressing

‘strict necessity’, the Court stretches standard proportionality to the highest level of

scrutiny. Moreover, the Court goes beyond the realm of formal equality by suggesting,

without any support in the General Framework Directive, additional workplace accom-

modation for a Muslim woman affected by a justifiable workplace headscarf ban.41

Clearly, the existence of a fundamental right does shed a substantive light on what

remains an otherwise formal approach to non-discrimination.

Formal anti-discrimination supports and reflects overall
substantive equality

Discrimination law cases before the CJEU typically deal with the interpretation of

secondary EU law provisions, related to specifically protected characteristics. Zooming

out, these textual analyses can and should be placed within the broader framework of

evolving primary EU law. It is well known and well-documented how the language of

the foundational EU treaties has evolved overtime to broaden and strengthen the EU’s

commitment to fighting discrimination (Benoı̂t-Rohmer, 2017; Bell, 2018).
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Under the current treaties, the Union ‘is founded on the values of respect for ( . . . )

equality’ (art. 2 TEU), ‘shall combat social exclusion and discrimination’ (art. 3 TEU),

‘shall aim to eliminate inequalities, and to promote equality, between men and women’

(art. 8 TFEU) and support and complement ‘( . . . ) equality between men and women

with regard to labour market opportunities and treatment at work’ and ‘combating social

exclusion’ (art. 153 TFEU). Moreover, since the Lisbon treaty, the Charter of Funda-

mental Rights of the EU has full treaty value, whereas fundamental rights, as guaranteed

by the ECHR and resulting from constitutional traditions common to the Member States,

constitute general principles of EU law (art. 6 TEU).

In short, contemporary primary EU law places secondary anti-discrimination law

under an umbrella of equality and other fundamental rights. This paves the way for

recontextualizing formal non-discrimination as an instrument in a wider and more sub-

stantive equality agenda, consequently blurring the distinctions between the two. This is

exactly what has happened. In several cases, the CJEU has stressed that the 2000 equality

directives should be interpreted as giving specific expression to a general and funda-

mental principle of equality, as expressed in article 21 of the Charter. As a result, the

Court has ruled that these directives cannot be interpreted restrictively and should be

interpreted purposefully.42

From the high ground of general EU law principles and fundamental rights, the CJEU

is therefore enabled to push formal anti-discrimination towards substantive aims on a

case-by-case basis (Liu and O’Cinneide, 2019). Entitled and expected to ensure the

purpose and effectiveness of EU law, the Court can reinterpret formal equality as serving

overarching substantive equality aspirations. Formal equality and non-discrimination are

seen as expressions and illustrations of a general equality goal, allowing their interpreta-

tion to be stretched in line with whatever substantive goal the CJEU choses to define and

accept.

This tendency to pull the formal towards the substantive as a matter of principle is

clearly evident when EU anti-discrimination law mirrors international or European

human rights. Time and again, the CJEU uses parallel human rights instruments to guide

EU law towards substantive goals. In disability discrimination, the Court has aligned EU

anti-discrimination law with the UN Convention on the Rights of Persons with Disabil-

ities. Embracing a human rights model of ‘disability’, it has moved beyond a medical

definition of disability towards a social understanding that links impairments with soci-

etal barriers, resulting in a broader scope of protection against disability

discrimination.43

In the same vein, the Court has chosen to interpret the undefined notions of ‘ethnicity’

and ‘religion’ in EU anti-discrimination directives to reflect their human rights inter-

pretation by the European Court of Human Rights. Ethnicity is seen as having ‘its origin

in the idea of societal groups marked in particular by common nationality, religious faith,

language, cultural and traditional origins and backgrounds’.44 Religion includes not only

religious belief itself but also the right to manifest that belief ‘in worship, teaching,

practice and observance’.45 Both anti-discrimination concepts have thus received a broad

interpretation reflective of their varied societal and personal dimensions as recognized

under a substantive human rights approach.
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Irrespective of parallel international law sources, the entire body of EU anti-

discrimination law can now be marched towards undefined substantive aims by the

gravitational pull of a general EU law principle of equality that is both encompassing

and open-ended. Furthermore, if and when the CJEU would judge formal equality to

undermine general equality, it could simply use the latter’s status as primary EU law to

overrule the former. It has not come to that yet, but it may well happen at some point in

the future.

Conclusion: pragmatism, discretion and legitimacy

Labelling EU anti-discrimination law as formal will never be a misnomer until the CJEU

and the respective EU equality directives change their bedrock definition of what con-

stitutes discrimination. However, upon a bedrock of formality, EU law has built many a

substantive layer indeed. This contribution has focused on the extent to which the CJEU

has tended towards substantive equality aims while applying and otherwise sticking to a

formal equality principle. In its approach to direct discrimination, in its invention and

development of indirect discrimination, in its embrace of differential treatment in favour

of substantive equality: over time and in many cases, the CJEU has introduced, recog-

nized or amplified substantial substantive equality dimensions. In essence, the Court

applies a mixed ‘substantive formal equality’ approach to what remains essentially

formal EU equality law.

Some of the documented cases can be seen as inserting purpose into form, applying a

substantive aim to formal non-discrimination (Direct discrimination is less formal than

meets the eye section). In indirect discrimination, however, the Court balances formal

equality with a countervailing non-discrimination principle it has itself pioneered for

actual – that is, substantive – equality (Indirect discrimination is substantive at heart

section). Whenever EU equality law imposes a difference in treatment because of group

differences, the Court has no qualms in marshalling this strand of formal equality for

substantive policy ends (Compulsory differential treatment makes formal equality sub-

stantive section).

As long as the default proposition of non-discrimination under EU law remains

formal neutrality, the CJEU can hardly be expected to become the natural champion

of substantive positive discrimination. EU equality directives contain clauses allowing

for positive action to alleviate for specific disadvantages only. However strict its case

law may be, the fact remains that the Court does make room in principle for positive

discrimination beyond mere positive action, as an exception to formal neutrality (Pos-

itive action can become substantive positive discrimination section).

Moreover, whenever the EU legislator does require or permit substantive positive

discrimination as a limitation of formal equality, the Court has been willing to explore

this substantive avenue generously (Substantive positive discrimination can limit formal

equality section). The recent case law on positive action in relation to age, disability and

religion may well spill over into a more generous attitude towards positive discrimina-

tion overall, should the Court get the opportunity to revisit its long-standing reluctance

vis-à-vis positive sex discrimination.
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More fundamental still is the Court’s recognition of a general EU law principle of

equality or equal treatment capped by the generic non-discrimination provision in article

21 of the Charter. While the Court has remained rather cavalier and bland in declaring its

existence, it is clearly ready to use this general principle to steer secondary anti-

discrimination law towards more substantive goals (Formal anti-discrimination supports

and reflects overall substantive equality section). Whether backed up by particular

human rights provisions from the UN or the ECHR, there is now a way to effectively

mainstream substantive equality within and through formal equality, a statutory conse-

cration of ‘substantive formal equality’.

Stalwarts of substantive equality should rejoice when surveying the landscape of case

law-driven substantive equality law under the aegis of formal equality principles. It is no

exaggeration to state that the Court of Justice has retooled formal EU equality law

towards substantive equality aims, redefining piecemeal the overarching purpose of

EU equality law in the process. Its practical effects in real life may well frustrate the

engaged observer or activist, but non-discrimination law can never shape the course of

society on its own. What should be acknowledged from a legal perspective, however, is

that the pragmatic flexibility of the CJEU in furthering substantive equality goes hand in

hand with judicial discretion.

Substantive equality stands for outcomes. When desired outcomes are not prescribed

by law but instead enabled by a flexible Court of Justice, the substance of substantive

equality essentially becomes judge-made. The substantive reach of direct discrimination

depends upon the CJEU’s willingness to identify the comparator and tie treatment to a

protected characteristic. For instance, whether intersexuality is direct sex discrimination

or whether religious practices are equated with religion itself – to name two contested

areas – is essentially the Court’s choice. Beyond direct discrimination, the scope of

indirect discrimination and its substantive outcome entirely depend on the willingness

of the Court to detect or reject disparate impact and to accept or refuse its justification.

And as soon as the binary world of direct and indirect discrimination is complemented

with exceptions and limitations, as with pregnancy, maternity, disability, age and reli-

gion, it is again the Court that sets the limits of substantive differential treatment.

Judicial discretion also lies at the heart of the general EU law principle of equality.

The CJEU can essentially decide what, if any, substantive focus it attaches to ‘equality’

beyond formal non-discrimination. In some cases, the Court refuses to distinguish the

two, considering them to be equivalent expressions of the prohibition to treat similar

situations differently and different situations in the same way unless there are objective

reasons for such treatment.46 Other cases which we have documented here, while not

necessarily acknowledging a paradigm shift, move beyond equivalency and steer anti-

discrimination towards substantive aims they choose to attach to the overarching prin-

ciple of equality.

It is of course always the purview of the courts to interpret the law. But the lack of a

clear conceptual and statutory framework for EU discrimination law is, for a large part,

the Court’s responsibility. The substantive meanderings of EU discrimination law exist

because of the CJEU. Their application at Member State level, especially through impact

and proportionality tests, also leaves ample space for judicial choice and interpretation.

As EU discrimination law embraces protected characteristics without clear-cut

82 International Journal of Discrimination and the Law 20(1)



definitions, such as disability, race, ethnicity, religion and belief, its vagueness and

organic nature become problematic. As EU discrimination law incorporates substantive

policy aims without articulating them up-front, the CJEU becomes a policymaker and

potentially an engine for social engineering.

When non-discrimination develops beyond formal equality to substantive goals, its

legitimacy depends on a legitimate democratic process to define desired goals. The

CJEU has been creative and pragmatic in its gradual development of substantive equal-

ity. In the absence of a supporting democratic process, however, this progress comes at

the expense of legitimacy, at the same time reflecting and contributing to the deeply

political dimension of EU equality lawmaking (see and compare Muir, 2018).
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